remove trade from the tertiary art market and have a detrimental effect on international art trade for the states in which it is introduced. As I will also show it happens to be severely anti-redistributive.
Effect on prices
Artists' incomes have been found to be a great deal more variable than incomes in other groups, which reflects the risk that the occupation carries with it. It is at the time when he is likely to value the marginal increases of income most highly, that the artist is placed in a position of foregoing a percentage of his present earnings. This builds upon the economic intuition that the initial price will adjust to a lower level. The rationale behind this can be seen in terms of property-right analysis. Rather than the full bundle of property rights passing over to the new owner at the first sale, the artist still retains certain rights, and this lowers the value of the work. The decrease will obviously depend on the amount of the resale right, on the expectations the artist and his client have about future resale values, on the way they both value risk, and on their time preference, but the resulting effect is clear: there will be a decrease and the artist will earn less. In competitive markets, the rebate on the price of the new artwork will exactly represent the expected discounted value of the future resale right.
Although many artists start along the pathway which they hope will lead to fame, he is the exception, rather than the rule, the artist who finds his works being sought among the auction houses in centres such as London, New York and Paris. Singer (1990) suggests that an estimate would put the figure of such a possibility at one in every three thousand, or even lower. It is from these few success stories that the image of the exploited artist in his younger days is drawn. For the majority, any increase in the value of the work will be relatively small and will entail little real gain for the artist in terms of future royalty income.
When huge sums are commanded by the market for a work, it would suggest its author has already achieved a degree of fame as the price reflects the reputation of the artist. This fame is likely to have brought with it greater wealth already, or the potential to command high prices for future works. The effect of DDS for the exception is thus to distribute his income from a period of greater necessity (his first years as an artist), to a time when money has lower utility. There is also the further risk that the work will be sold in a jurisdiction which does not even provide for DDS.
It is reasonable to draw the conclusion that a rational, risk-averse artist would choose to take the full and certain price of the work immediately, rather than investing in the hope that his work will be resold in the future. The fact that very few private contracts exist which make provision for such an arrangement would appear to bear out this conclusion. It is remarkable that some artists (including Appel, Baselitz, Hockney, and Polke) are even opposed to DDS, and see it as a violation of their human rights. 4 How many artists benefit from DDS? Such numbers are hardly public. Here is one case which is probably representative of the situation of artists in the EU. In Germany, in 1998, collecting agencies represented over 7,400 artists, of which only 480 collected DDS. 5 The prices of all others is nevertheless negatively affected by the right.
The seller's perspective
The seller is also carrying the risk that the artist may lose favour. 6 Yet it has never been suggested that compensation should exist for this. In addition, the investment which has tied up capital over the time of ownership had an opportunity cost which could maybe have had a higher rate of return, and so it seems reasonable to allow profits from a work of art to be seen as equivalent to normal rates of return on an investment. Note that there is more and more scientific evidence that art is not a good investment, and does not do any better than government bonds. The introduction of DDS will add to the overall costs of selling a work, the more so that it is levied on the value of the work at the time of the sale, and not on the profit (or the loss!) that the seller has made.
Effect on the quantity of art produced
What effect does the loss of a portion of income and a forced investment have on the quantity of works produced? The supply of art will vary according to the number of artists and their productivity. If artists are faced even with a slightly lower present income, this will inevitably be the turning-point for a number of artists to leave the industry and the deciding factor for others not to enter and seek an alternative career.
Those who remain will face lower earnings and this will have two consequences.
Firstly, through a mechanism that is too long to describe here, 7 fewer works may be produced. It is fair to presume that the effect on production of art will be small, but there is certainly little reason to hope, as was claimed a few years ago by EU Commissioner Mario Monti, that "the directive [on resale rights] will contribute decisively to the development of modern art in the European Union." 8 4 The Art Newspaper, December 2000, p. 75. 5 Declaration of Norbert Lammert member of the German Parliament, and culture and media spokesman of the CDU/CSU parties. 6 The Directive suggests that "the person by whom the royalty is payable should, in principle, be the seller." In fact, the result holds no matter who pays the DDS. 7 For details, see Filer (1984) . 8 Suzanne Perry, Artists should benefit when works sold, EU says, Reuters REU2348 3 OVR 365 (ECR EEC GB LIF NEWS) F1301225, March 13, 1996.
Inalienability and retroactivity
Under the Commission's proposals, the right is inalienable. If, for a moment, transaction costs are assumed to be zero, it does not matter whether the law divides the property rights between the artist and the purchaser, provided the rights can be passed on via a private contract, through a process of bargaining and an optimal outcome would always be reached whether or not DDS existed. However, if the right is made inalienable, there are important implications. Those who promote an inalienable right follow the belief that artists are in an inferior bargaining position. What makes a painter's position so different to that of actors or novelists who are free to waive their rights? There exist very few such inalienable rights which remain the exception to the rule and it appears somewhat strange that DDS has been warranted such a privileged position. Note also that the right cannot be transferred (it is unassignable), an additional restriction.
Retroactivity is also at issue since in many legal systems, including the English, non retroactivity of law is the rule. Here the DDS will affect those sellers who bought the work of art while there was no DDS, but therefore at a higher price. They will lose when selling, since the price will take into account the newly introduced levy, whoever pays it.
Transaction costs and collecting societies
According to the Directive, Member States are responsible for the exercise and the management of the right. Collecting societies are one possibility, but Member States should ensure that these "operate in a transparent and efficient manner."
The administrative costs of DDS are not merely those of drafting a regulation.
Once instated, there exists the ongoing costs of monitoring sales, administering the collection and distributing the royalties. To turn firstly to the monitoring costs, it seems somewhat unrealistic to try to regulate every sale. Parties to some sales would lack incentives to declare such an exchange and the information costs would be excessively high for a single body to acquire knowledge on every transaction, let alone if it were left to the artist himself. To insist upon registration of ownership is likely to meet problems of privacy and would itself create establishment costs.
The Directive suggests DDS to be applied at the level of art dealers. This will also generate substantial costs. The instatement of sanctions would be necessary in order to ensure that payment is not evaded. Such sanctions would bring about their own costs of detection and enforcement. The level of the auction house is probably the most realistic stratum at which sales could be monitored as they are well documented.
The effect of all these administrative costs will be that the amount which the artist or his heirs will receive will not be the full amount which is set aside. While the disparate legal jurisdictions create a system with incentives to sell works in jurisdictions with no DDS, there will also exist the wasteful cost of transportation. For example, if a Frenchman decides to sell the work of a contemporary artist, doing so in New York to avoid payment of the DDS, there is a chance that the purchaser will also live in France. This creates a wasteful additional transaction cost through shipment and insurance expenses, which would have been avoided had the seller not had the incentive to go outside his domestic market. In other words, DDS is redistributive. When young, the artist sells at low prices, in the belief that she will be compensated when she is older, since DDS on resales of her works will compensate for her past misfortunes, because of the large prices obtained on her early paintings when resold. This assumption is wrong for two reasons. First, as we have already seen, the resale right detracts from the price of a work when sold for the first time. If she ever becomes entitled to DDS, she will only receive, on average, and if collecting societies become honest, the benefit forfeited when she was young. Second, as can be expected, the proceeds of resale rights are very unevenly redistributed.
Redistributive effects
Indeed, Kusin and McAndrew (2005) show that the number of living artists whose works are sold in the secondary market is much smaller than the "250,000"
claimed by the European Commission. During the four and a half year period analysed (2000 to June 2004), only 3,876 artists' work was sold at auction throughout the whole world. Also many of these artists would not qualify to receive DDS, since they fall outside the scope of the EU Directive. The work of 9,987 deceased artists was sold during the same period. Even allowing for the fact that the Kusin and McAndrew study focuses on auction sales and it is possible that the work of some artists may only be resold through dealers, the figure of 250,000 clearly represents a wild exaggeration.
How much does DDS represent for living artists and their heirs? Table 1 compares the situation in France, Germany, Italy, and the United Kingdom. 17 Droit de suite which is highlighted in bold, is calculated as a 3% share of the value of sales per artist. This takes into account that 4% is the highest levy, and that some 10 to 20% is kept by collecting societies to administer the right. This would be good, though unreasonably small, if artists or their heirs received the proceeds. In some countries, Germany for example, a share of the resale right does not return to the artist whose painting is resold, but is paid to a fund which supports needy or elderly artists. In Finland and Sweden, it is used to support young artists.
French art galleries are exempted from DDS, since in 1954, artists and galleries reached an agreement according to which DDS would be replaced by a social contribution paid by galleries to a fund for elderly and needy artists.
DDS is likely to be introduced in Australia, the avowed reason being that it will compensate aboriginal painters who have, in the past, sold at very low prices, while their works command very high prices today. 19 In all these cases, the levy may be socially desirable and its implementation loaded with good intentions, but it is no longer an intellectual right, and intellectual rights should not be taken as an excuse for social security contributions, or for is possible to examine some data on which answers could be based. At a time when many states in Europe are promoting a "romantic nationalism"
around works of art, it is slightly vexing to see that these same states are encouraging a system which would lead to incentives to sell their cultural heritage in countries such as the US and Switzerland (a market that is often overseen, since it is dominated by art galleries, and not by salesrooms, and for which data are therefore difficult to access to).
This would, moreover, increase the risk of the works to remain there, as European collectors who would be interested in purchasing may be discouraged to pay customs in order to reimport them. If it is the ambition of these countries to encourage their national works to be kept within their own territory, it would make more sense to give incentives for the sales to take place at their national locations.
Conclusions
Key issues which have arisen from this examination question the desirability of DDS and add to the growing number of expressions of concern that there has been a move to increase its role within the EU.
A consideration for any artist facing such a regulation is that he may be placed in the position of having to forego present income at a stage when there is greater marginal utility for the income from the sale of works. It may be assumed that any future recompense will be at a time when he is better established--and hopefully, still alive--and there is then lower utility from an equivalent amount. Consequently, it can be seen that a struggling young artist (whom the legislation aims to benefit) will only be discouraged by the disincentives of lower initial return and the risks which he faces for return on the lost portion.
The numbers show that DDS is not redistributive. Living artists who do not happen to be among the happy few in the top 50 list derive, on average, one thousand euros in 2003. Much ado about nothing.
From the point of view of international trade, it has become clear that the art market is relatively mobile and will take into account the cost incurred in locations where DDS is levied. The Commission's proposals aim to benefit trade within the Union. In reality, once again the result is likely to be the exact opposite. This is compounded by increasing risk for artworks to leave European collections and European museums which, in the long-run, are dependent on national collectors for most of their additions.
To conclude, DDS appears to lack any appeal, both in theory, and because it solves no practical problem. The disadvantages weigh heavily while the positive proposals of the Commission lack the guidance of long-term efficiency considerations. A no DDS-world would seem to be the most efficient solution. There is a danger of over-regulation which the Commission may not have been willing to recognise to date.
Simple economic analysis shows how even a well-intentioned law could bring about exactly the opposite effect to its original purpose. The resale right would appear to be a law which illustrates this pitfall and requires urgent reassessement.
